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Sept-01-06 Governor Corzine Signs Prompt Construction
Payment Legislation

FOR IMMEDIATE RELEASE
CONTACT: Anthony Coley
Brendan Gilfillan

PHONE: 609-777-2600

GOVERNOR CORZINE SIGNS PROMPT
CONSTRUCTION PAYMENT LEGISLATION

CHERRY HILL — Governor Jon S. Corzine today signed legislation creating a standardized process for
prompt payment of construction contracts to prime contractors. The new law applies to contractors and
construction projects at all levels of government as well as the private sector.

“When project funds flow promptly, bottlenecks are eliminated, projects run smoothly and everyone,
from sub-contractors to laborers, gets paid on time,” said Governor Corzine, who signed the legislation
at the Peter J. McGuire Labor Day Observance in Cherry Hill. “This legislation will level the playing field
and hold project owners to the same responsibilities and penalties that we require of contractors and
subcontractors.”

The legislation requires that the contractor receive payment within 30 days of the billing date provided
that the contractor meets the terms of the agreed upon construction contract and the billing meets the
approval of the owner. If the owner does not make payment within the 30-day time frame, the
legislation holds them to be liable for the remaining balance plus interest at a rate equal to the prime
rate plus one percent.

Previously, the law only applied to contractors and subcontractors and did not hold project owners
responsible for late payments or late payment interest penalties.

The legislation (S-1726/A-3174) was sponsored in the Senate by Stephen M. Sweeney and Fred H.
Madden, and in the Assembly by Wilfredo Caraballo, Bonnie Watson Coleman, Joseph V. Egan, Neil M.
Cohen and Thomas P. Giblin.

“This bill establishes specific guidelines for the payment of construction projects. All too often,
contractors and construction companies are kept waiting for months on end to receive payment for their
labor,” said Senator Sweeney (D-Gloucester, Cumberland and Salem). “The 30-day period from the
presentation of the bill to its payment is designed to help cut out much of the red tape that is so often
associated with construction projects, while allowing property owners to question any items on their bill
that they don't understand or don't agree with.”

"Simple fairness requires that the men and women who help build a better New Jersey receive timely
payment for their labor,"” said Assemblyman Caraballo (D-Essex). "Small business owners and
subcontractors should never have to close their shops because they go unpaid. Families should never
fear that they will be unable to pay bills or put food on the table because promised wages are being
held."”
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CHAPTER 96

AN ACT concerning the prompt payment of construction contracts and amending P.L.1991,
c.133.

BE IT ENACTED by the Senate and General Assembly of the State of New Jersey:
1. Section 1 of P.L.1991, ¢.133 (C.2A:30A-1) is amended to read as follows:

C.2A:30A-1 Definitions.

1. Asusedinthis act:

“Billing” means, in accordance with the terms and definitions of the applicable contract,
any periodic payment, final payment, written approved change order or request for release of
retainage.

“Prime contractor" means a person who contracts with an owner to improve real property.

"Improve" means: to build, alter, repair or demolish any structure upon, connected with,
on or beneath the surface of any real property; to excavate, clear, grade, fill or landscape any
real property; to construct driveways and private roadways on real property; to furnish
construction related materials, including trees and shrubbery, for any of the above purposes,
or to perform any labor upon a structure, including any design, professional or skilled
services furnished by an architect, engineer, land surveyor or landscape architect licensed or
registered pursuant to the laws of this State.

"Structure” means all or any part of a building and other improvements to real property.

"Owner" means any person, including any public or governmental entity, who has an
interest in the real property to be improved and who has contracted with a prime contractor
for such improvement to be made. "Owner" shall be deemed to include any successor in
interest or agent acting on behalf of an owner.

"Prime rate" means the base rate on corporate loans at large United States money center
commercial banks.

"Real property" means the real estate that is improved upon or to be improved upon.

"Subcontractor" means any person who has contracted to furnish labor, materials or other
services to a prime contractor in connection with a contract to improve real property.

"Subsubcontractor" means any person who has contracted to furnish labor, materials or
other services to a subcontractor in connection with a contract to improve real property.

2. Section 2 of P.L.1991, ¢.133 (C.2A:30A-2) is amended to read as follows:

C.2A:30A-2 Payment to prime contractor, subsubcontractor, timely payment; exceptions;
disputes; resolution.

2. a. If a prime contractor has performed in accordance with the provisions of a contract
with the owner and the billing for the work has been approved and certified by the owner or
the owner’s authorized approving agent, the owner shall pay the amount due to the prime
contractor for each periodic payment, final payment or retainage monies not more than 30
calendar days after the billing date, which for a periodic billing, shall be the periodic billing
date specified in the contract. The billing shall be deemed approved and certified 20 days
after the owner receives it unless the owner provides, before the end of the 20-day period, a
written statement of the amount withheld and the reason for withholding payment, except
that in the case of a public or governmental entity that requires the entity’ s governing body to
vote on authorizations for each periodic payment, final payment or retainage monies, the
amount due may be approved and certified at the next scheduled public meeting of the
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entity’s governing body, and paid during the entity’s subsequent payment cycle, provided
this exception has been defined in the bid specifications and contract documents.

b. If a subcontractor or subsubcontractor has performed in accordance with the
provisions of its contract with the prime contractor or subcontractor and the work has been
accepted by the owner, the owner’s authorized approving agent, or the prime contractor, as
applicable, and the parties have not otherwise agreed in writing, the prime contractor shall
pay to its subcontractor and the subcontractor shall pay to its subsubcontractor within 10
calendar days of the receipt of each periodic payment, final payment or receipt of retainage
monies, the full amount received for the work of the subcontractor or subsubcontractor based
on the work completed or the services rendered under the applicable contract. In the case of
ongoing work on the same project for which partial payments are made, the amount of
money owed for work already completed shall only be payable if the subcontractor or
subsubcontractor is performing to the satisfaction of the prime contractor or subcontractor, as
applicable.

c. |If a payment due pursuant to the provisions of this section is not made in a timely
manner, the delinquent party shall be liable for the amount of money owed under the
contract, plus interest at a rate equal to the prime rate plus 1%. Interest on amounts due
pursuant to this section shall be paid to the prime contractor, subcontractor or
subsubcontractor for the period beginning on the day after the required payment date and
ending on the day on which the check for payment has been drawn. The provisions of this
subsection c. shall not apply to any transportation project as defined in section 3 of P.L.
1984, c.73 (C.27:1B-3), if that project receives federal funding and the awarding agency has
been notified by the federal government that it will be classified as a high risk grantee
pursuant to 49 C.F.R. 18.12.

d. A prime contractor, subcontractor or subsubcontractor may, after providing seven
calendar days written notice to the party failing to make the required payments, suspend
performance of a construction contract, without penalty for breach of contract, until the
payment required pursuant to this section is made, if the contractor, subcontractor or
subsubcontractor: is not paid as required by this section; is not provided a written statement
of the amount withheld and the reason for the withholding; and the payor is not engaged in a
good faith effort to resolve the reason for the withholding. The provisions of this subsection
d. shall not apply to any transportation project as defined in section 3 of P.L. 1984, ¢.73
(C.27:1B-3), if that project receives federal funding and the application of this provision
would jeopardize the funding because the owner could not meet the federal standards for
financial management systems as outlined in 49 C.F.R. 18.20.

e. (1) The rights, remedies or protections provided by this section for prime contractors,
subcontractors and subsubcontractors shall be in addition to other remedies provided
pursuant to any other provision of State law. To the extent that the provisions of this section
provide greater rights, remedies or protections for prime contractors, subcontractors and
subsubcontractors than other provisions of State law, the provisions of this section shall
supersede those other provisions.

(2) No provision of this section shall be construed as restricting in any way the rights or
remedies provided by any other applicable State or federal law to an owner who is a resident
homeowner or purchaser with respect to the real property being improved.

f.  All contracts for the improvement of structures entered into after the effective date of
P.L.2006, c.96 between owners, prime contractors, subcontractors or subsubcontractors shall
provide that disputes regarding whether a party has failed to make payments required
pursuant to this section may be submitted to a process of alternative dispute resolution.
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Alternative dispute resolution permitted by this section shall not apply to disputes concerning
the bid solicitation or award process, or to the formation of contracts or subcontracts. In any
civil action brought to collect payments pursuant to this section, the action shall be

conducted inside of this State and the prevailing party shall be awarded reasonable costs and
attorney fees.

3. This act shall take effect immediately, but shall not apply to contracts for the
improvement of structures entered into before the effective date.

Approved September 1, 2006.



© 00 ~NO Ol WDN P

-h-hwwwwwgwwwwl\)I\JI\JI\JNI\JI\JI\JI\JI\JI—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘I—‘
P O © 0 N O O W NP OO ~NOO”OOUPRWNPOOONOO OOPMWNDNEDO

83 - Note

P.L. 2006, CHAPTER 96, approved September 1, 2006
Senate, No. 1726 (Second Reprint)

AN AcCT concerning the prompt payment of construction contracts
and amending P.L.1991, ¢.133.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 1 of P.L.1991, c.133 (C.2A:30A-1) is amended to
read as follows:

1. Asusedin thisact:

2 Billing” means, in accordance with the terms and definitions of
the applicable contract, any periodic payment, final payment,
written approved change order or request for release of retainage.”

"[General] Prime contractor" means a person who contracts with
an owner to improve real property.

"Improve" means: to build, alter, repair or demolish any structure
upon, connected with, on or beneath the surface of any real
property; to excavate, clear, grade, fill or landscape any real
property; to construct driveways and private roadways on real
property; to furnish construction related materials, including trees
and shrubbery, for any of the above purposes; or to perform any
labor upon a structure, including any design, professional or skilled
services furnished by an architect, engineer, land surveyor or
landscape architect licensed or registered pursuant to the laws of
this State.

"Structure” means all or any part of a building and other
improvements to real property.

"Owner" means any person, including any public or
governmental entity, who has an interest in the real property to be
improved and who has contracted with a [general ] prime contractor
for such improvement to be made. "Owner" shall be deemed to
include any successor in interest or agent acting on behalf of an
owner.

"Prime rate" means the base rate on corporate loans at large
United States money center commercial banks.

"Real property" means the real estate that is improved upon or to
be improved upon.

"Subcontractor" means any person who has contracted to furnish
labor, materials or other services to a [general] prime contractor in
connection with a contract to improve real property.

"Subsubcontractor" means any person who has contracted to
furnish labor, materials or other services to a subcontractor in

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted

and isintended to be omitted in the law.

M atter underlined thusis new matter.

M atter enclosed in superscript numer als has been adopted as follows:
!Senate SLA committee amendments adopted M ay 4, 2006.

°Senate SBA committee amendments adopted June 30, 2006.
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connection with a contract to improve real property.
(cf: P.L.1991, ¢.133, s.1)

2. Section 2 of P.L.1991, ¢.133 (C.2A:30A-2) is amended to
read as follows:

2. a. If aprime contractor has performed in accordance with the
provisions of a contract with the owner and the billing for the work
has been approved and certified by the owner or the owner’'s
Yauthorized' approving agent, the owner shall pay the amount due
to the prime contractor 'for! each periodic payment, final payment
or retainage monies not more than '[10] 2[20'] 30* calendar days
after the billing date, which for a periodic billing, shall be the
periodic billing date specified in the contract. The billing shall be
deemed approved and certified '[15] 2[10'] 20? days after the
owner receives it unless the owner provides, before the end of the
'[15] 2[10'-dayl 20-day®? period, a written statement of the
amount withheld and the reason for withholding payment?, except
that in the case of a public or governmental entity that requires the
entity’ s governing body to vote on authorizations for each periodic
payment, final payment or retainage monies, the amount due may
be approved and certified at the next scheduled public meeting of
the entity’ s governing body, and paid during the entity’ s subsequent
payment cycle, provided this exception has been defined in the bid
specifications and contract documents?. '[If the owner finds a
portion of the work not to be in accordance with the contract,
payment may be withheld for the reasonable value of that portion
only. Payment shall be made for any portion of the contract which
has a separate price and for which the work has been performed in
accordance with the provisions of the contract.]"

b. If a subcontractor or subsubcontractor has performed in
accordance with the provisions of [his] its contract with the
[general] prime contractor or subcontractor and the work has been
accepted by the owner, the owner’s 'authorized' approving agent,
or [general] the prime contractor, as applicable, and the parties
have not otherwise agreed in writing, the 'prime' contractor shall
pay to [his] its subcontractor and the subcontractor shall pay to
[his] its subsubcontractor within 10 calendar days of the receipt of
each periodic payment, final payment or receipt of retainage
monies, the full amount received for the work of the subcontractor
or subsubcontractor based on the work completed or the services
rendered under the applicable contract. In the case of ongoing work
on the same project for which partial payments are made, the
amount of money owed for work already completed shall only be
payable if the subcontractor or subsubcontractor is performing to
the satisfaction of the 'prime' contractor or subcontractor, as
applicable.




© 00 NO O~ WDN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

35
36
37
38
39

41

GREX

47

S1726 [2R]
3

c. If a payment due pursuant to the provisions of this section is
not made in atimely manner, the delinquent party shall be liable for
the amount of money owed under the contract, plus interest at a rate
equal to the prime rate plus 1%. Interest on amounts due pursuant
to this section shall be paid to the prime contractor, subcontractor or
subsubcontractor for the period beginning on the day after the
required payment date and ending on the day on which the check
for payment has been drawn. %The provisions of this subsection c.
shall not apply to any transportation project as defined in section
section 3 of P.L. 1984, c.73 (C.27:1B-3), if that project receives
federal funding and the awarding agency has been notified by the
federal government that it will be classified as a high risk grantee
pursuant to 49 C.F.R. 18.12.2

d. Z?[Anyl A? prime contractor, subcontractor or
subsubcontractor 2[who is not paid as required by this section]?
may, after providing seven calendar days written notice to the
party failing to make the required payments, suspend performance
of a construction contract, without penalty for breach of contract,
until the payment required pursuant to this section is made?, if the
contractor, subcontractor or subsubcontractor: is not paid as
required by this section; is not provided a written statement of the
amount withheld and the reason for the withholding; and the payor
is not engaged in a good faith effort to resolve the reason for the
withholding. The provisions of this subsection d. shall not apply to
any transportation project as defined in section 3 of P.L. 1984, c.73
(C.27:1B-3), if that project receives federal funding and the
application of this provision would jeopardize the funding because
the owner could not meet the federal standards for financial
management systems as outlined in 49 C.F.R. 18.20%.

e. '(1)! The rights, remedies or protections provided by this
section for prime contractors, subcontractors and subsubcontractors
shall be in addition to other remedies provided pursuant to any
other provision of State law. To the extent that the provisions of
this section provide greater rights, remedies or protections for prime
contractors, subcontractors and subsubcontractors than other
provisions of State law, the provisions of this section shall
supersede those other provisions.

'(2) No provision of this section shall be construed as restricting
in any way the rights or remedies provided by any other applicable
State or federal law to an owner who is a resident homeowner or
purchaser with respect to the real property being improved.!

f. All contracts for the improvement of structures entered into
after the effective date of P.L. , c. Z[(C. _ )]?* (pending before
the Legislature as this bill) between owners, prime contractors,
subcontractors or subsubcontractors shall provide that disputes
regarding whether a party has failed to make payments required
pursuant to this section 2[shall] may? be submitted to a process of
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2Ibinding arbitration under the 'expedited' rules and guidelines of
the American Arbitration Association '[, prior to any submission to
acourt for adjudication]'. Arbitration required] alternative dispute
resolution. Alternative dispute resolution permitted? by this section
shall not apply to disputes concerning the bid solicitation or award
process, or to the formation of contracts or subcontracts. In any
2civil? action 2[or arbitration]?® brought to collect payments Z[or
resolve disputes]? pursuant to this section, the action 2[or
arbitration]* shall be conducted inside of this State and the
prevailing party shall be awarded reasonable costs and attorney
fees.

(cf: P.L.1991, ¢.133, s.2)

3. This act shall take effect immediately, but shall not apply to
contracts for the improvement of structures entered into before the
effective date.

Concerns the prompt payment of construction contracts.
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